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CS Docket No. 95-184

MM 92-260

Comments of the Community Associations Institute

SUMMARY

Pursuant to the Second Further Notice ofProposed Rulemaking ("Second Further Notice")

issued October 17, 1997, in the above-captioned proceeding, the Community Associations

Institute ("CAl") submits the following Comments.

CAl supports the elimination of barriers to competition in the provision of telecommunications

services and enthusiastically welcomes the proliferation of new multichannel video programming

distributors ("MVPDs"). CAl eagerly anticipates the growth of additional competition among

multiple MVPDs and believes that such competition is best fostered through a free and open

marketplace that operates with minimal governmental intrusion. In its Second Further Notice,
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the FCC has sought advice concerning several methods of promoting competition among

MVPDs. While some of these measures may increase competition, they should be narrowly

drafted to cause minimal intrusion into free market processes.

1. ABOUT THE COMMUNITY ASSOCIAnONS INSTITUTE

Founded in 1973, CAl is the national voice for 32 million people (one out of every eight) who

live in more than 160,000 community associations of all sizes and architectural types throughout

the United States. Community associations include condominium associations, cooperatives,

and planned communities. CAl represents this extensive constituency on a range of issues

including taxation, bankruptcy, insurance, private property rights, telecommunications, fair

housing, electric utility deregulation, and community association manager credentialing.

In addition to individual homeowners, CAl's multidisciplinary membership encompasses

community association managers and management firms, attorneys, accountants, engineers,

builders/developers, and other providers of professional products and services for community

homeowners and their associations. CAl members participate actively in the public policy

process through 58 local Chapters and 24 state Legislative Action Committees.

II. THE FCC SHOULD NOT LIMIT THE DURATION OF EXCLUSIVE SERVICE
CONTRACTS.

In the Second Further Notice, the FCC requests comment on the effectiveness of placing a cap

on the duration of exclusive service contracts. I CAl discourages this approach. Although there

I Second Further Notice, paragraph 259.
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are certainly occasions where incumbent monopolistic cable companies have leveraged their

position as the single source of video services to force community associations and their

residents into unfavorable or exclusive contracts, a general cap on all exclusive agreements is not

an appropriate remedy.2 The option of an exclusive contract is an important aspect of the free

market as well as an established right of property ownership. Despite circumstances where

MDU owners must accept unbalanced agreements because of an incumbent provider's market

force, certain exclusive agreements ensure the availability of telecommunications services and

advance the development of competition, as the FCC points out in the Second Further Notice:'

Although the paradigm oftoday's marketplace is shifting to favor the availability of multiple

providers in lieu of exclusive arrangements, community associations and their residents are

occasionally unable to attract certain telecommunications providers at all or secure favorable

rates for residents without the option of entering into exclusive agreements. Without these

options, some community associations would be unable to obtain cable service, or affordable

rates, because the provider determined the profit potential to be inadequate to justify the

necessary investment. An exclusive arrangement that guarantees a return for the provider is

occasionally the only means to securing service for residents, and such an option should remain

available.

2 While the Second Further Notice refers to MOU owners, CAl's comments will generally reference community
associations, which are constructed in many different legal and architectural forms, since all the issues discussed
herein pertain to all condominiums, cooperatives and planned communities regardless of whether they are built as
MDU buildings. CAl again encourages the FCC to apply its inside wiring rules uniformly to all community
associations.
3 Second Further Notice, paragraph 258.
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Moreover, it is worthwhile to recognize that an exclusive agreement in a competitive

environment may also return significant benefits to residents who are able to secure high quality

services and lower prices because of the prospect of an exclusive contract. In fact, homeowners

may actually receive more benefits from an exclusive contract in a competitive environment than

they might otherwise in a monopolistic arena since providers would need to compete vigorously

to secure any such agreement - competition that does not exist when only one provider is

available. While the evolution of competition will likely dictate that any such arrangement is for

a limited duration, the exclusive contract as a tool to deliver favorable services and prices to

residents should not be restricted by limiting the terms of such agreements.

III. EARLY TERMINATION OPTIONS FOR EXCLUSIVE CONTRACTS WOULD
BENEFIT COMMUNITY ASSOCIATION RESIDENTS

The FCC requests comment on whether MOU owners should be able to terminate exclusive

service contracts early in exchange for compensating the incumbent provider for unrecovered

investment costs.4 CAL supports this proposal, to be offered in conjunction with the FCC's

"fresh look" option,5 since it would provide community associations and their residents

additional flexibility to take advantage of competitive telecommunications services while

ensuring that incumbent providers under contract are able to recover their investment costs.

Agreement on reasonable investment costs should be determined by negotiation between the

provider and the community association in a manner similar to that outlined in the recent inside

wiring rule.

4 Second Further Notice, paragraph 260.
5 Second Further Notice, paragraph 264.
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IV. THE FCC SHOULD ADOPT A "FRESH LOOK" FOR ALL TYPES OF EXCLUSIVE
CONTRACTS

The FCC requests comment on whether it should adopt a "fresh look" for perpetual exclusive

contracts.6 CAl supports the "fresh look" option and encourages the FCC to make it available to

community associations on an association-by-association basis for all exclusive contracts.

Offering a "fresh look" for exclusive service contracts will promote competition by permitting

community associations to select alternative MVPDs to either replace or compete with the

incumbent MVPD. As the early termination option should be available in situations where the

provider has not recovered its costs, a community association should secure the option to take a

"fresh look" at the competitive marketplace the earlier of: l) when the provider has recovered its

costs; or, 2) after the contract has been in place a reasonable time, such as the average period for

a provider to recover its investment costs. If dependable data on cost recovery is unavailable,

CAl suggests that a reasonable time period is 3-4 years. Such a time certain threshold would

ensure that providers do not prohibit community associations from considering a "fresh look" by

constantly changing the accounting methods for cost recovery. It is appropriate that the

community association make the "fresh look" election since it is governed by residents who are

best able to determine the needs of the property.

The FCC requests comment on the timing of a "fresh look" and proposes that it apply during a

I80-day window after the issuance of the final rule. 7 A "fresh look" should not be limited to this

short period but should be available as a flexible option to community associations who can

invoke it when they determine that a critical mass of competition among video services providers

6 Second Further Notice, paragraph 264.
7 Second Further Notice, paragraphs 264, 265.
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exists in their area. A one-time "fresh look" following the issuance of the final rule would

discriminate against those associations in areas where competition among video providers does

not presently exist.

Moreover, it is important that any contract voided as a result of a "fresh look" encompass all

aspects of the agreement including right of entry clauses which regularly extend beyond the life

of the contract.8 To be truly effective, a "fresh look" must address such matters so other

providers may have access to the property. The final rule should clarify that right of entry

provisions will be terminated along with the exclusive service agreement voided under a "fresh

look."

CAl also requests that the FCC extend the "fresh look" option to all types of community

associations including condominiums, cooperatives and planned communities - all of which

share the same experiences with regards to video service providers and exclusive contracts.

V. THE FCC SHOULD PREEMPT MANDATORY ACCESS STATUTES

In the Second Further Notice, the FCC requests comment on whether its decision not to preempt

state mandatory access statutes will effectively bar many MVPDs from entering the marketplace

or enforcing exclusive agreements that would advance competition.9 The FCC is correct to

revisit this question. Mandatory access statutes favor the incumbent provider and are inherently

unfair to community association residents and all alternative MVPDs. Mandatory access statutes

create perpetual rights of entry for the first MVPD to the exclusion of all others and effectively

8 See Attachments.
9 Second Further Notice, paragraph 262.
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deny community associations access to new and innovative telecommunications services. Such

laws inhibit competition, violate associations' property rights, and hinder consumer choice. The

FCC should preempt all existing mandatory access laws.

VI. THE FCC SHOULD EXTEND ITS CABLE INSIDE WIRING RULES TO ALL MVPDS

The FCC also requests comment on whether the recently adopted cable inside wiring rule should

apply to all MVPDs. 1O CAl supports this extension, which would create a uniform set of rules

and facilitate the ability of community associations and others to effectively negotiate and

execute additional agreements with multiple providers. A uniform set of rules for all MVPDs

will level the competitive playing field and expedite the development of integrated

telecommunications networks and infrastructures to deliver varied and competing services to

community association residents.

VII. THE FCC SHOULD PROMOTE THE SIMULTANEOUS USE OF HOME RUN WIRING

The Second Further Notice requests input into DirecTV's proposal for several MVPDs to share

home run wiring. I I CAl encourages the FCC to study this option carefully, as there are many

potential advantages to sharing home run wiring.

LO Second Further Notice, paragraph 267.
II Second Further Notice, paragraph 271.
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In this proceeding and others, l2 CAl has always supported the simultaneous use of wiring by

multiple MVPDs to facilitate and expedite the delivery of services while minimizing the amount

of wiring on common property. Simultaneous use of home run wiring will permit alternate

MVPDs to provide service to community association residents without damaging common

property. Community associations and residents will be more willing to permit the entry of

alternate MVPDs when such disruption is limited. The simultaneous use of home run wiring will

decrease the challenges of installing new wiring in filled conduits and moldings and should

increase competition among providers because competing services will be more readily

available. Furthermore, residents should have greater choices and better prices because of the

decreased infrastructure costs of duplicative wiring.

CAl recognizes that the simultaneous use of home run wiring may involve certain Fifth

Amendment issues pertaining to takings and understands such matters must be successfully

resolved. While CAl takes no position on these specific issues, CAl does encourage the FCC to

further study the technological, practical, legal, and constitutional implications of such a

proposal since the simultaneously use of wiring could simplify and expedite the delivery of

competitive telecommunications services to residents.

12 See CAl's Comments and Reply Comments in the consolidated proceeding of In the Matter of Preemption of
Local Zoning Regulations ofSatellite Earth Stations: IB Docket No. 95-59; In the Matter of Implementation of
Section 207 ofthe Telecommunications Act of 1996: Restrictions on Over-the-Air Reception Devices: Television
Broadcast and Multichannel Multipoint Distribution Services: CS Docket No. 96-83. In that proceeding, CAl
supported the simultaneous use of wiring to provide access to cable and satellite services over the same
infrastructure.
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VIII. THE FCC SHOULD PROHIBIT CABLE PROVIDERS FROM ENFORCING CLAIMS
AGAINST COMMUNITY ASSOCIATIONS FOR VIOLATIONS OF EXCLUSIVE

CONTRACTS WHEN INDIVIDUAL RESIDENTS INSTALL COMPETITIVE SATELLITE
AND OTHER ANTENNA SERVICES UNDER SECTION 207 OF THE

TELECOMMUNICATIONS ACT OF 1996

By adhering to the FCC's actions pertaining to Section 207 of the Telecommunications Act of

1996 which allow residents to install satellite dishes and other antennas on individually owned

and exclusive use area property, 13 community associations are at risk from lawsuits and damage

claims for violating the exclusivity provisions of existing arrangements with service providers.

The FCC should explicitly state that community associations are not in breach of exclusive

service contracts when individual residents install antennas pursuant to 47 C.F.R. Section

1.4000.

CONCLUSION

The competitive marketplace for video programming is changing rapidly. As more MVPDs

providing different video programming choices enter the marketplace, competition for

subscribers will certainly increase. The FCC, in attempting to assist the growth of this

competitive process, should weigh any potential marketplace intervention carefully. While early

termination and "fresh look" options are appropriate for exclusive contracts executed with

monopolistic providers prior to the growth of competition, a general prohibition or cap on

exclusive agreements is inappropriate.

A "fresh look," at the MDU owner's election, will permit community associations and others to

survey the marketplace once a critical mass of competitive providers is available to service

13 Report and Order, In the Matter of Preemption ofLocal Zoning Regulations ofSatellite Earth Stations: IB
Docket No. 95-59; In the Matter of Implementation ofSection 207 ofthe Telecommunications Act of /996:
Restrictions on Over-the-Air Reception Devices: Television Broadcast and Multichannel Multipoint Distribution
Services: CS Docket No. 96-8, FCC 96-328.
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residents. To further promote competition, the FCC should preempt state mandatory access

statutes, which serve an incumbent provider to the detriment of alternative MVPDs, community

associations, and their residents. Preempting these statutes will permit all MVPDs the right to

compete for access to community associations and expand the availability and range of video

services. The FCC should also study the possibility of simultaneous use of cable home run

wiring by multiple MVPDs, since this would allow community association residents access to a

greater range of services with minimal intrusion onto common property.

CAl appreciates the opportunity to submit Comments in this proceeding.

Respectfully submitted,

~b.~
Rodney D. Ciark
Vice President
Government and Public Affairs
Community Associations Institute
1630 Duke Street
Alexandria, VA 22314
703\548-8600
Fax 703\684-1581
rclark@caionline.org

~f:i~
Lara E. Howley, Esq.
Manager
Foundation and Special Projects
Community Associations Institute
1630 Duke Street
Alexandria, VA 22314
703\548-8600
Fax 703\684-1581
lhowley@caionline.org
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nus BROADBAND 'EASEMENT AND lUGHT OF ENTRY AGRE!MENT (this
II.~Aareemcnt') dated • of Ju1'/ , 26 _ .19 96 is made and entered into by and
betWrJeD~Wyl 11 I : I
_ _ (tI()pctator").uJd_ _a
__-_--(.~), tft'edive as of the date of 0pera10"'!1 mu=cution of thia Ace...
Agreement set b:th below.

B. Operator OWDS aDd opera1eI & CIbIc television r.ystem in .-.-_
_____..Ir-------(tht ·Syacm'.

C. Owner ad Operatar desire to provide for OpIGltDl'I aCNe.. to 1M PremiIclI in.
order to install the eqllipmllllt ncGeSIIJY 10 provide~ video ~ammiaa and lilY
other aervic.es that it may llWfWly provide (die ·Scnicet") to the Prcmiael. 011 the terms and
conditions pmWled herein.

AGBlIMQITS

In Q)filidcntioa of the mutual promise. aDd CODdiliona benin .... I'ottb. Owner and
Operator asree IS follows:

I. Q!'pb'llri..e ,eas l,p-lle!. Owl- repraeatI aad WIrtI2ItS that it is the record
holder affer: tide to the PrcmilCll.

2. I!f!:!lptJ;.A"m· 0wnlIr hereby IJ'IDII, bIrpiDs and GOD\'CYI to Operator aD

inevocabJe easc:man ill POll aero... under and over the Praniscs as n~ry or delirlble for
the routin& instaII&tion:. maiDteDuce, senice" and operation of tho EquiplleDt (II herebder
defined). IDd the marketins and provisio.a ofthe Services. Owner ..... thai the Operator may
6'om1imeto thnc enter into .nou.....eements or anmprneJUI with 1ts approved lessees" 'Ients
or autbmized WDdan (ClOUecdve1y~ the "Agents") and ICCCQ to. IU1d enby upon. the Premise.
araotecl by Owner putaWlt to 1bis Section shaD atmd to IUCh ApntI. Owner tbaU QUSC its ...r
desi~ ,..eseawivcs to accompany eaap10yeel or contrlClOn of Operator into any
WlOCCUpied residential UDit tor tbo IMPose ot wiring such residentW unl~ if' Judi winDS i.
required. After the Ptant.. have been wifed for lbe proWlioD. of Senices, Owner shall provide
Open.tor'a employees uuI CGDttaeton acce. to the Premises It I_nable dina for the exercise'
of its eurment rights hcmJladu. In addition to the other rights grRIIt~ by Owner hertwuicr.
upon tcrmiDatioD of thi' Access Agreement. Owner hereby BJUlS. barpins IftCl convoys to
Operator the riIJit to enter the Premises ill order 10 remove the Equipmant tom tbe Premises if
Oprntor liD desires.
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3. IgUIIIDSI. Operator may 1D.Ia1J. mliDtIin. aeNioe. o~tc and uppade OD the
PreDlises coaxial cablo andIac fiber optic tine. Jn1aM1 wirin& amplifier5. conft1tcn lAd other
equipmc:ut lISe_ry for me PJtMIIon oftbe Services (me -Equipment"). The Equipmem I5baU at
aU times be owned by. mel raoaia tho pmpc:rty 0.£ Operalor. whether or not anaehcd to or
incorporateelin tbc Prend_. aad aeither Owner nor lIlY rllllident of the Premi••~ haWl or
obtaia aD)' ri&ht. title or interesI tbfniD. ne Equipmclll Itoes DOt CODSDtu1C a fixlure of thoPr._. ~.man ill PO way auaeh to or Ull ill lOY manner tho EqQipment or IDY porUol1

thereat: Owacr Iha1l have no obUption to acmc:c or maintain the Equipment.

4. IxP' g[Me!I!.';!miI_ afknim·

(a) OpetllOf IbID PnMde tho Scmces to tbt Property u foDows:
(CMckolle)

( , I:adMcbd 'Ialc A&x:ount: Operator. or the ABcaU. sJuaU II1IItet aU
contrae:t with individual residents of the Premises for aU StfYic:cs. and all amnsemonts far
conaecUng, Stn'iIl8 aad bilJiaIlesidonli of the Prani- for the Services Iball be Rllde dirm1y
betwGCA Operator...cb nIIldeatl.

( ) Bulk Rate Account: OpeI1tor.hall IIIII"ket and coatract with tho
Owner for ccnam of the serw- in ag;ordaDCO with a Bulk :Rate Aareanent to be sipecl by
Operator and Owaer. Operator, or tho Apnea, &hall market IDd COI1trIct with individual relidlllt.
of thB Pnmises for all other Service&, IIId aU arranacmea.tI for coulCtiD& Im'YiDa IDd bittiDS
residents of tba Premises for IUCb Stlviccs sbaU be made directly between Operator or the
Ag_.. ad IUd1 rcsidal.

5. Daml.! to DePmgIw 91'_1••11 )ad.'lIIg,,; (uryly,'.

<a) Operator sbaU IepaU allY damase to tbJ, Premi.Ies _lid by Operator, itI
employees. ~ the Ageats. OpedlOr aha1l hold hamaJas and indemaify Owner fi'om and apnlt
any Uti aD losses or cIImapt <indudlDs ..JOII·ble attozneyl' fect) rau1tio8 from OpcntDtl or
the Ay,crm.' iDsCaUatlon.lDIiatcna4c, .-v,lce. remowl or opentlonof.EqUipment or lAY other
equipment or AI- except loA or damap arisinI tom any JIIIliImJ or iJlteat.iDDaI act or
o~.ssion orQwner or its agents or emplclyees. 01' ay resident ofthe Premia.

(b) Owner IbaIl repair lIlY damage to the Equipment caused by Owner, ils
agems. or employees. or Illy rcsi.dem of the Prcmixs. Owner sbaU 1\0)4 bannless IUId iRdaWfy
Opaator fi'om aDd qaiAst any &rid an JOIIeI or damalC8 fUlCludiq reasonable attorneys' fea>
arisiq ti'oro. or with respccl to (I) any ae&ligCDt or inteatianal act or omiSlion of Owner or its
agents or employees. or any reliidmt of the Premises. or (ull1nY daim. demand. legal procc:cdina
or &imiJaf adion instituted by any pCfJOn or entity pmvidiD., multidwlnel video programming or. . -.

-L-
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other~ similar in f1&tU1'e to the Services pravicled 10 the: Prcmiaea u ofor prior to the date
of this Aoceu Awaamcnt. or ita 1U00ClII0I or auip.,

(c) Tho riIb IIId obJiptiou set forth. in tbis ScetlOl1 5 lad the last sen&cnce
of See:tion 2 I1uIIl survive tenniDatiOD oftlJ.iaAccess~.

6. lAm".. Operator IIaU obtain aad ...,..io in fUU force Il1d e:trecl tbtousbout
the IJitial T.-at aDd ., :aea.wal Term, witJa reputable ...... qualified to do buainess in the
ate 01" __ ill which tile PRaaiIClIII"O located, a-eza1 liability bls\IraJu:c iD IDIQUDt. of'SlOI tell
than $500.000 for 1Djury to any 0JIe p..-m.. Ssoo,OOO .....ptc for any siDIl- OOGU~ and
5500,000 for property dImap.

7. Ok 1JItIma. In coasiclera1ioa of 0peratar'5 iIweItment in the Equipment Ind
other vakJab1a CODSideration. tbr *period or time IDdina upon tile .-tier of Ca) the date of

~
tetmiaatioa ofthi. AoCOIIIItpeaDeat" (b) die 10th .. 1.PI1iVer1arY of the etfcctive date
er thiI IrIiGcss~ 0wDIr IbIU .. \\'itbwt tile prior writtea ccmsent of Operawr.
opend.c or inItaIl or permit the operation or _aD_OIl oflD)' other~ reccM:r, =nvertt:r,~

. cable or 01her .pal amplificaUoft..em 011 the Premises for uae in c:mmectiOD with television or
radio aquipmcnt.

8. 10. M'ICJI1J- Operator IbaI JOt be deemed to be ill breach of 1his Atceaa

~
AsJeemeDt if it is~le to pcrfOl1ll its obIiptiou hcrcwIder u • result of the ooeumaoe ofu
event of "force 1IUljeure,. which Ihall~ but DOt be limited to. acts of God. aetI 01 tho
JOven1IIICftt ofthe thlkecl Stales or of ID)' state or political subdiYiIlicm tbereo( strikea. dvU riotl
or dillUr1wu:ea. Ire, tJoods. apIOtloaI.~ willet JtarmI, IamiCUCtl. liJbtnins. other
similar eatastmphes or oiber causes br.yond Op.atcrs cootrol.

9. In; Tme1ptjap. 'TbiI Access Aareemeat abaJ1 be dfectiw OD the dato hereof~
and coadnue for • period of l!.. yean (tbc 'Jailial Tamil), IIId thereafta IhaU awtomaticIBy
r.ontiaue for 1 Q adcitioaal terms, CICb .dditiODll term CODIil&ias of the IUI1e cumber or
yom as the rmtiaI TenD (elda II "lte1sowIJ Tam" uNra either party pes the other wri-.
notice of DOSl-nmewal at laut • IBOIIdII prior to the ... of the Initial Term or then"'etive
:Renewal TCIDI, as~.. AD II01i= ..ecb are tPvcn purlUUt to this Stctioa IhaU be
sufficient iD aU respect. if aiveu in writilla and delivered pmoJIIIJy. by te1eeoPY. by ovemiBbt
courief. or by R(Iiatered or GOrtiticd _ poltllt prepaid, to the receivias party at the respective
address let forth below tbeir lipaturct 011 the Iipature pap to this Acceu Aaretment or to rtud\
olhcr addtcu as aucb. patty uay haYo given ncDe to the other purawd hereto. Notiec IhaU be
deemed siven 011 tho daUt ofdo1iveIy. in the G8Se ofpersoul de1ivay. on the date lPedAal in the
1elecopy mufinnation. in the cue ortd~py) or on the de1ivory or nfbul elate. IS &]JCCified on
the return receipt, in the c:a&e ofoverniaht courier or rqistcrcd or eerti&ed mall.

10. S!lFS!If!D to Bod) Plnln; Bcla'edlsIrtjes to OpsgJ,r. The benm1l and
obligalion. of tbiI AccesS Alfeeme:at shall imP to lind be biDdiDg upon the successors~ _ipa,
heirs. IJV1 pencmal representatives of Operator a4d Owner. If Owner shall ••U:. transf. or
encumber the Premises. IUC\ .0 or enc:umbruce sb&U be dlject to tml Access~
which tou.cha~ CODCerns and 1'\mS wish IhD land. The riahtllDd obligations ofOpentor under
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this~~ may be enjolm:d. CDfol«.d or perfbrmed•• tho CllSO may~ by Operator
and Ill)' other tIDtl1y contraUin& coptroUed by 01' uDder conunon CODtrO) with Operator.

••
11. ""'.... If1"action it....'1 to enforce any provision of this Ac:ccliS

Agreement or allY agreement nladIlS hcrc:Io. the prevaiJiDc party hi IUCh action shallbe entitled to
~ its coa .rut .,_ or suc:h action.. iDduding reasonable attorney', fee$. Owner
Idc:mwledaes tbat the brach by 0.... of any of ita obliplions under dais Access Aareement
cannot be reuoaahly or adalUltely compcaaatod ill damaaes ill any action 1& law anel that a
breach of dIiI Access~ by 0wDcr ri cause Opcntot Jrre.paQble iJ'IjUIY aQ4 damqc;
Own_. therefore. expreSsly aaree~ that in the cveat of a brea,Qh or threatened brcadl of this
Acceu AplemeDt. Oponlor IbaU be endtlecl to iDjuoctivc and other equitable reDef aa~
Ownm'. Resort to equitable relief &bIl1 J1Qt in any way be construed AI a waiver of IUIY other rigbll
or ranedita which Opemm ray lave for dantapI Of otherwise.

12. ,.fidgtialla. Owner lIIdIor the person $igaiq OD behalf' oCthe Owaer hereby
warrant. rupresent uuI COVIIWIl tbIt he or she shall DOt, ditcdly 01' ~Yt disclose tD any
third pany the material terntl of this Aa:ess Agreemedt iDc1uclia& but not limited co. the 8nanci1l
IemII &&Reel to betWeeP 0wGer and Operator.

13. A.tIl'0dPtlgR!. Tho ptI'IOD -Paloa bcbaJf'ofme Owaer r..._ts that hila
is the owner oftile Prc:mi$CS or the autb.orizeclllCD\ ofOwlJa'. with t\dl authority to 1:Jln4 Owner
to the ... IIDd conditions of this Ac:eeu A8feaDcnt. This A«as AsrcelD«lt sbaJl Dot bel
bindina upon Opentor until aipcd by an uuthoril.ed nprae&\tI.ti"18 ofOperator.

14. MilccDag"•• ProyiIIogI. 1'hJI~~t supecudel uy fIIJd aU ()ther'
access~ eidIa" oral or WIitteD, bet.wceD the~ beret.o. This AocIII Aatctmel1t
conuins the CIItUc aarecment behwNm 09Jner UId Operator IDCl may QCJt 'be~ed except by
at aareem- ill writiq siped by the pllltics. Whcmm:r pollibl, ada ptowllion or1hiI Access
Aar~ IIt.I1l bel ilUerpraccl ialUch • l!NIIIDCI" u to be d'ectiw and YI1id weier appJicabJea'W,
but if.y proviJIoll of tbla AcGou Aareemeut shall be proJu'bited by OJ invalicl umler applic&bJe
law. such~OJI shall be iDtBec1ivo OII1y to tbe Cldent ofJUGh prohibition or invalidity. without
mvlliclatiDl the rr-IDIinder of such provision or the remaillins pnwiaiOlll of this AcQess
Agreement.

The parties haw tII:eQlted this Access Apancat by their duly-authorit.ed
repraenrauvtS.

! * ••-
By: -..
Name:

~~----~--TeJecopy: ~ _
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CA~LEVISIONSERVICE AGREEMENT
RIGHT OF ENTRY

APARTMENTS, CONDOMJNWMS, TOWNHOMES

This Agreement is made this day of , 1994.
between WARNER CABLE COMMUNICATIONS. INC. here':'""il\-af:::-te-r-r-e£i~err-ed-=--ro-as-O=-:P~E=R:-A-T~O-:-.R-a-nd----_____~- ~~ ~~hereinafterrefertt~d to as GRANTOR:

1. DEFINITIONS

A. CATV System: shall mean that system of telecommunications cables and ancillary anechanic:aJ and
electronic equipment built by or on behalf of OPERATOR. located at the Property Site, Village Plicc Townhomes.
and used or intended for the trallsmission. receipt and internal distribution of cable television, telecommunication
services, and other services offered or to be offered by OPERATOR, '

B. Property Site: shall mean the real propeny and improvements located thereon. as well as all rights
appurtenant thereto. owned or enjoyed by GRANTOR as described by street address and/or legal description
elsewhere in this Agreement. Propeny Site shall further inClude such improvements or rithts or contiguous real
property that may be acquired or constructed by GRANTOR after the effective date of this contract.

c. Bulk Serviee: shall mean a discounted rate given to GRANTOR for cable TV services,

D. Right-of-Entry (ROE): shall mean the delivery of cable TV service to a Property Site in which the
individual t~nant or homeowner pays the monthly service fees at the full retail rate.

2. TERM

The term of this Agreement shall commence on the dare service is activated and shall remain in full force and
effect for ten (10) years from the date hereof and shall be automatically renewed for additional five. (5) year terms
either pany notifies the other in writing thirty (30) days prior to ex:piration. At the end of the additional five year~
extension of the Agreement. OPERATORshall have the right to negotiate additional extensions of the Agreement

on a right. of refusal basis.

3. GENERAL CONDITIONS

a) GRANTOR warrantS that it is the fee simple Owner of the Property Site or that it is the duly authorized

representative of the Owner,

b) GRANTOR hereby grants to OPERATOR the exclusive right to insrall and maintain a CATV Syste~ up?n
the Property Site and without charge agrees to provide OPERATOR adequate space upon the propeny Slte tor
the insrallation and operation of its CATV System. GRANTOR hereby grants unto OPERATO~ an easement .and
right of way upon. under, over and across the Property Site for the purpose of the plaCIng. construction.
operation, repair, maintenance, rebuilding. replacing. or removing, ~f th~ CATV System and for the furtherance
of all other rights. dutjes and obligations granted the OPERATOR In thIS contract. GRANTOR hCTeby agrees
that all satellite dishes which may be located upon the property will be disabled.
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CABLE TJ:LEVISION SERVIn AGREEMENT
~ f BULK SERVICE CONTRACf

DATE: ---I-i;-/--o!l-:~...L-.?_~ _
DUlNrI10NS

Openar: shall mean WARNER CABLE COMMUNICATIONS, INC., its related companies,
successors, assigns, representatives, agents, and employees, unless specifically otherwise defined in
another provision of this contr.a. _.

_.--G,..tor: shall melUl jl•••••7.....__• I - .

CA1V 8,.....: shall mean that system of telecommunications cables and ancillary
mechanical and electronic equipment built by or on behalf of OPERATOR, located at the Proporty Site,
2 '7 _ and used or intended for the transmission, receipt and
internal distribution of cable television, telecommunication services, and other services offered or to be
offered by OPERATOR.

Plvperty Site: shall moan the rell property and improvements located thereon, as well as all
rights appurtenant thereto, owned or enjoyed by GRANTOR as described by street address and/or legal
description elsewhere in this Agreement. Property Site shall funher include such improvements or rights
or contiguous real property that may be acquired or constructed by GRAN'IOR after the effective date
of this contract.

Bulk Servi~e: shall mean a discounted rate given to GRANTOR for cable TV services.

Rilbt-or-1n1ly (ROE): shall mean the delivery of cable TV service to a Property Site in which
the individual tenant or homeowner pays the monthly service fees at the full retail rate.

The term of the Bulk portion of this Agreement shall commence on the date of the first monthly
billing utd end Five years from the above date , unless specifically r~newed or
cancelled with 90 days' written notice at the end of the Bulk term. The Bulk payments of ~hls contract
shall remain in force at the month-to-month rate. If the bulk terms and payments are termmated at the
end of this Agreement, this property will automatically convert to a Right-of-Entry for an additional ten

year period.

GENERAL CONDmONS

a) GRANTOR warrlDts that it is the fee simple owner of the Property Site or that it is the

duly authorized representative of the Owner,
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b) GRANTOR hereby grants to OPERATOR the ~xclusive right to install and maintain a
CATV System upon the Property Site and without charge agrees to provide OPERATOR adequate space
upon the Property Site for the installation and operation of its CATV System. GRANTOR hereby grants
unto OPERATOR an easement and right of way upon and across the Property Site for the purpose of
tho plac:lng. constrUction, operation, repair, maintenance, tebuilding. replacing, or removing, of the CATV
System and for the furtherance of all other rights. duties and obligations granted the OPERATOR in this -"­
eonttact. GRANTOR horeby agrees that all satellite dishes and signal which may be located upon the ~
property win be disabled on or before the date that OPERATOR provides service"

c) The CATV System made subject of this contract. if installed by OPERATOR (its agents or
subcontractors) shall rem.ain the property of OPERATOR. OPERATOR agrees to provide normal
maintenance and repairs to OPERATOR owned equipment only at its expense" OPERATOR may
terminate this contract if it experiences excessive damages to its CATV System located On Property Site,
regardless of fault.

d) OPERATOR agrees to provide cable television service to the Property Site on a bulk rate
basis. The bulk rate shall be N/A of OPERATOR'S usuU single family dwelling residential service
charge as set forth and published and chuged by OPERATOR from time to time, which GRANTOR
acknowledges is subject to change. GRANTOR further understands that it is eligible for this bulk rate
SO long as service is granted to all units On the Property Site and is based on the total number of units
upon the Property Site, whether or not individual residents choose to use OPERATOR'S service and
whether or not such units are in fact occupied.

e) The level of service to be provided by OPERATOR and the initial charges therefore are:
All rates are plus current sales tax and city access fees"

LEVEL OF SERVICE: Expanded Service
181 Units

INITIAL CHARGES: S SEE ATTACHED SCHEDULE _ which sum is due and payable
monthly in advance. by or before the 15th day of each and every month throughout the term of this
Agreement. Charges unpaid on the 15th of the month shall accrue interest thereafter at the rate of 18%
per year.

t) The rate set forth in (e) shall remain in effect for a period of 60 months from the date
GRANTOR is first billed by OPERATOR. Commencing the 6151 month, the rate may be adjusted
upon 30 days written notice.

g) GRANTOR may bill its residents for the service provided GRANTOR by OPERATOR
pursuant to this Agreement in any amount that does not exceed the charge made by OPERATOR directly
to individual residents of units similar to those living upon the Property Site. OPERATOR agrees to
provide GRANTOR with such billing information, upon request, which information, when provided, shall
be conclusive proof of such rate.

h) GRANTOR. agrees to pay OPERATOR, on demand, aU sums associated with repair of the
CATV System not attributable to normal maintenance and repair. GRANTOR funher agrees to pay
OPERATOR on demand for any damages to the CATV System caused by acts or omissions of
GRANTOR. its agents. customers. employees, invitees. trespassers.

2
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i) If, for any reason, this Agreement is tenninated due to default by GRANTOR.. the following
conditions shall prevail: (1 ) OPERATOR must notify GRANTOR. the Agreement is to be terminated.
(2) Such writing shall set forth the causes and reasons for the proposed termination and shall stale that
tbe Agreement is to be terminated within 90 days. (3) Further, upon the tennination of this Agreement, ..
OPERATOR. shall have the right to enter premises and any adjacent or contiguous relli property and
building(s) owned by GRANTOR and remove aU the exterior portions of tbe equipment, including taps,. ~
amplifiers, pedestals, converters, splitters or any other cable hardware construed as exterior cable plant,
Provided however, nothing in this paragraph shall limit any other right granted to OPERATOR in this
Contract, nor shall anything contained in this paragr&q)h be construed as giving GRANTOR the right to

tenninate this Contract prior to its expiration as originally agreed upon hereinabove.

j) If GRANTOR fails to pay lUly fees for cable services and if sucb fees remain unpaid or are
not received by OPERATOR by the 15th day of the month for which such fees are due, OPERATOR
then shllil have the right to terminate all cable services at the Property Site. If the cable service is
terminated due to non-payment by GRANTOR, reconnection of the cable service shall only be
accomplished if GRANTOR pays reconnection chlU'ges, and all past due amounts, plus a deposit for
future servi(;es in an amount equivalent to two (2) months' chlU'ges. Additionally, if cable service is
terminated due to non~payment by GRANTOR, GRANTOR hereby agrefls to indemnify and hold
OPERATOR harmless from and against any and all losses, costs, expenses, liabilities and/or damages
(including reasonable counsel fees) which OPERATOR may hereinafter incur, suffer or be required to
pay to any individual or entity arising out of Or relating to the discontinuance of such service.

k) GRANTOR warrants to OPERATOR that any contract for cable TV service with any other·· -.
company has been terminated by GRANTOR pursuant to the tenns of said contract. GRANTOR ~
acknowledges that OPERATOR would not consent to provide cable television to the residents of
GRANTOR without assurance by GRANTOR that the contract between GRANTOR and said Cable
Television company was in fact terminated.

I) GRANTOR agrees to indemnify and hold OPERATOR harmless from any and all claims,
demands. judgments and expenses, including costs of defense and attorney fees incurred b~ .OPERATOR
as a result of any claim, demand, legal proceeding or the like instituted by any cable televLSlon comp~y,

its successors or assigns any cable television company arising out of the termination of c~ble .teleVislon
service from any cable television company. This indemnification shall survive any tennmatlon of the
contract between GRANTOR and OPERATOR.

DDAULT

a) In the event that GRANTOR shall default upon any of the conditions or obligations set forth
in this contract, or any addendum hereto, or any other Agreement between OPERATOR and GRANTOR,
then OPEllATOR at its sole option may:

1) discontinue servic.e to the Property Site; and/or
2) discontinue service to the GRANTOR; and/or
3) remove its CATV System from the Property Site; and/or
4) exercise such other remedy as may be allowed by law or contract;

3



.PAGE 05

In addition, GRANTOR. shall pay OPERATOR. upon demand;

1) all unreimbursed construction costs~ $1d
2) the rem-.ining total of service charges that would have been paid to OPERATOR. by

GRANTOR had no breach occurred. The parties hereto agree and acknowleqo that an exact calculation
of the damages suffered by the OPERATOR (under such conditions) is difficult. if not impossible to
ascertain due to OPERATOR'S accounting methods and OPERATOR cannot determine that IlGtuai cost
of providing its service to GRANTOR and therefore cannot compute its profits on the services made
subject of this contrad. GRANTOR a,rees that suclt percentage will be reasonable and just
compensation for such breach and promises to pay such sum as liquidated damages and not as a penalty;
and

3) reasonable attorneys fees and costs incurred.
4) reconnection fee if service is to be restored.

MISCELLANEOUS

a) Installation of cable drops to each unit will be done in a workmanlike manner IUld in
accordance wjth cable industry standards with the cablo attached to the exterior of the building and in
some cases will be visible to the resident.

b) The CATV System shall not be used for any purpose other than the delivery, receipt and
distribution of OPERATOR'S services. Any other use by GRANTOR is agreed by GRANTOR to cause
OPERATOR irreparable damage for which no remedy at law will fully compensate OPERATOR..
Accordingly, GRANTOR understands and agrees that breach of this paragraph will allow OPERATOR
the use of injunctive relief.

c) OWNER and OPERATOR hereby agrees that govemmentallaws, regulations or rules, whether
formulated or imposed by a legislative, regulatory or judicial body. regulate the operation of .e:­
OPERATOR'S business and, to the extent that there exists any conflict between the specific terms of this
Agreement and such laws, regulations or rules, the latter supersede the provisions of this Agreement.

d) GRANTOR shall be liable to OPERATOR for any damages to OPERATOR'S cable system
and plant resulting from the negligence 01:' intentional acts of GllANTOR, its employees, tenants. agents

or subcontractors.

e) OPERATOR shall have the right to go upon the property to solicit, for any or all of its cable

services or other products.

t) The cost of providing such fully operational CATV syste~ shall be bo~e. solely by the
OPERATOR and GRANTOR shall not be responsible for any of Said cost of provldmg such fully

operational CATV System.

g) The OPEllATOR shall install and connect the CATV System to one outlet per. each uni~ at
the Property Site at the basic rate set forth in the Billing Schedule. .In the ev~nt a reSident ~eslres
additional cable television outlets to be installed in the resident'S unit, the reSident shall notify the

4
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OPERATOR directly and all charges for su(,';h additional outlets shall be billed directly by the
OPERATOR to the resident requesting satne.

. h) .OPERATOR shall provide aU channels and programming set lonh in OPERATOR'S cable
gUide pubhsbed monthly at OPERATOR'S bUic rate as set forth in the Billing Schedule attached.
OPERATOR reserves the right to change the channel line-up for any good business reason, provided.
however, OPERATOR win provide GRANTOR with the same service OPERATOR provides to other
compleJtes in the City of Houston.

. i) The OPERATOR -arees that the CATV System wiU cause a picture which is consistent with
cable andustry standards to be seen on television screens for all channels and programmjng described
herein at aU times, except during abnonnaJ weather conditions.

. j) The OPERATOR agrees that the CATV System shall be maintained in good repair, consistent
wah standards of the cable television industry and as set forth in this Agreement. OPERATOR agrees
that the cost of maintaining the CATV system in good repair shall be at OPERATOR'S expense, unless
any repalls to the CATV System are necessitated by the negligent act or omission of GRANTOR. its
agents, customers. employees, invitees, trespassers. in which event GRANTOR agrees to pay
OPERATOll on demand for any such damages.

k) OPERATOR agrees that cable transmission service shall be provided seven (7) days a week
and twenty-four (24) hours a day, provided however, the OPERATOR shall be obligatcsd to provide cable
transmission service only to the extent that cable programming or locally broadcast programming is
availabJu.

I) OPERATOR shall use OPERATOR'S best efforts to correct and/or repair (and there will no
charge for same). any deficiencies in reception caused by faults or defects in the CATV System within
seventy-two (72) hours after receiving oral notice of said deficiency from the Association or resident.
In the event OPERATOll fails to timely make such repairs or otherwise fails to operate the CATV
System as required herein, GRANTOR may notify OPERATOR in writing of such fact and OPERATOR
shall have sixty (60) days from receipt of such notice to correct the defect C'Cure Period"). The Cure
Poriod shall be reasonably extended due to acts of God, strikes, shortages, and catastrophes.

m) If, after the expiration of the Cure Period, the OPERATOR has failed andlor refused. to
correct such defect, GRANTOR at GRANTOR'S sole option. may terminate this Agreement by sending

written notice of termination to the OPERATOR.

n) In the event that GRANTOR exercises its option to terminate this Agreement due to the fault
of the OPERATOR in JU:cordance with the provisions set fonh above then within thirty (30) days after
the expiration of the Cure Period, OPERATOR shall remove its equip.ment (~e "Equip~~nt") installed
at the Property, including, but not limited to, all transformers. electncal equIpment, wmng an~ cable
installed by the OPBRATOR~provided, that upon the removal by the OPERATOR of the EqUlpment.
the OPERATOR shall thereafter fully repair and restore at its own expense all portions of the Property
from which the Equipment has been removed. At OPERATOR'S election and in li~u 0.£ such removal
of the Equipment, OPERATOR may within the thirty (30) day period after the .expnatlOn of t~e Cure
Period disable the Equipment. In such event. and as soon as OPERATOR has dlsabled the EqUl~ment.
tide to the Equipment shall vest to the GRANfOll and OPERATOR shall have no further tItle or

5
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interest in same. Thereafter, GRANTOR shall be entitled to sell, assign, transfer, remove, or otherwise
utilize the Equipment as GRANTOR deems best, at GRANTOR'S sole election. If OPERATOR fails
to either remove or disable the Equipment within the thirty (30) day period following the expiration of
the Cure Period, then upon the expiration of such thirty (30) day period, title to the Equipment shall in
any event vest in GRANTOR.

0) In the event of any termination or expiration of this Agreement, the right-or-way and license ~?
that is granted herein shall continue for a period of sixty (60) days thereafter, and shall then terminate
or expire.

p) Insofar u the prewiring to some individual units on GRANTOR'S Property may have been
repaired or installed by the GRANTOR. OPERATOR. usumes no liability for maintenance of such
prewiring, nor does OPERATOR make any warrants as to the ability of such prewiring to produce an
acceptable signal to each unit.

q) Individual residents of GRANTOR, upon the property site, may subscribe directly with
OPERATOR for services not provided to GRANTOR by OPERATOR. GRANTOR is not responsible
for the cost of these services.

r) The terms. conditions and covenants contained herein shall apply to, inure to the benefit of,
and be binding upon the parties. their successors in interest. and legal representatives.

s) If any provision hereof shall be invalid or illegal or unenforceable, the validity and
enforceability of the remainder shall be affected thereby.

t) Any notice required by this contract or by law may be delivered in person or by post by
addressing same as follows:

OPERATOR'S ADDRESS

6
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